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3¢ /ORDER

This appeal of the assessee is directed against the order of the
Commissioner of Income Tax (Appeals) -2, Madurai, dated 25.01.2019

and pertains to assessment year 2013-14.

2. Sh. N. Devanathan, the Ld.counsel for the assessee, submitted
that the CIT(Appeals) has dismissed the appeal for non-prosecution
without discussing anything on merit. Therefore, according to the Ld.

counsel, the order of the CIT(Appeals) is nullity, hence, needs to be
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quashed. According to the Ld. counsel, recording of reasons is essential
pre-condition for disposing of the appeal. According to the Ld. counsel,
the Assessing Officer disallowed 20% of expenses on ad hoc basis. The
assessing authority has no jurisdiction to disallow the expenditure on ad
hoc basis. Therefore, according to the Ld. counsel, there is no

justification in the orders of both the authorities below.

3. On the contrary, Shri K. Hari Govind, the Ld. Departmental
Representative, submitted that the CIT(Appeals) has given ample
opportunities, almost six opportunities. Still, the assessee failed to
appear before him.  Therefore, according to the Ld. D.R., the
CIT(Appeals) found that since the assessee has not availed the
opportunities and no material is available on record, he dismissed the

appeal.

4. Having heard Sh. N. Devanathan, the Ld.counsel for the
assessee and Shri K. Hari Govind, the Ld. D.R., this Tribunal finds that
the CIT(Appeals) dismissed the appeal without discussing on merit. The
CIT(Appeals), under the scheme of Income-tax Act, is the first appellate
authority having all the powers of the Assessing Officer. In other words,
the CIT(Appeals) has power which is coterminous with that of the
Assessing Officer. The Income-tax Act specifically empowers the
CIT(Appeals) to enhance the assessment in case the Assessing Officer

failed to assess any source of income or part thereof. Therefore, the
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CIT(Appeals) has to examine the appeal on merit after calling for records
from the Assessing Officer even in case where the assessee has not
appeared before him. In the case before us, no doubt, the assessee
failed to appear before him even after several opportunities. The failure
of the assessee to appear before the CIT(Appeals) does not empower
the CIT(Appeals) to dismiss the appeal for non-prosecution or without

passing any speaking order.

5. Even though the assessee has not cooperated or failed to appear
before the CIT(Appeals) even after due opportunities, this Tribunal is of
the considered opinion that the CIT(Appeals) being the first appellate
authority under the scheme of the Income-tax Act, has to call for records
from the Assessing Officer and dispose the appeal on merit. Since such
an exercise was not done by the CIT(Appeals), this Tribunal is of the
considered opinion that the matter needs to be re-examined by the
CIT(Appeals). Accordingly, the order of the CIT(Appeals) is set aside
and the entire issue is remitted back to the file of the CIT(Appeals). The
CIT(Appeals) shall re-examine the matter in the light of the material that
may be filed by the assessee and thereafter decide the issue afresh in
accordance with law, after giving a reasonable opportunity to the

assessee.

6. In the result, the appeal filed by the assessee is allowed for

statistical purposes.
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Order pronounced in the court on 15" July, 2019 at Chennai.
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